Chalmers met Cooley in the lunchroom and again ordered him to light
the dryer manually. After a brief exchange, Chalmers stated that he did
not want to hear Cooleyfs explanation and ordered Cooley off company
property. Before leaving, Cooley met with his union steward, Kenneth
Sturapmier, a former dryer operator. Cooley told Stumpmier that he was
being sent home because of his refusal to light the pilot for safety
reasons.  Stumpmier attempted to talk to Chalmers about Cooley1s work
refusal after Cooley left but Chalmers refused to discuss the matter.

On Monday, May 5, 1980, Hilliard Bentgen, Ottawa's Industrial
Relations Supervisor, discussed Cooley's behavior with Chalmers. Under
Ottawa's personnel policies only Bentgen had authority to discharge an
employee. Bentgen also met with Cooley and Stumpmier and discussed
Cooley's safety concerns. In response to an Inquiry by Bentgen,
Stumpmier stated that he also would not light the pilot manually because
it was unsafe to do so.

Bentgen discharged Cooley by letter dated May 6, 1980. The letter
explained that Cooley was discharged because of his previous disciplinary
problems, his refusal to follow the Instructions of Chalmers, and his
use of foul and abusive language in speaking with Chalmers.

In his decisions the Commission's administrative law judge con-
cluded that Cooley engaged in a protected work refusal. The judge
determined that Cooley had a good faith, reasonable belief that manually
lighting the dryer was unsafe and exposed him to possible injury. The
judge also found that the practice of lighting the pilot with a burning
piece of paper was, in fact, unsafe. He rejected Ottawa's contention
that Cooley communicated his safety concerns only after his refusal to
work and concluded that Cooley had consistently complained that the
procedure was unsafe. The judge noted that it was uncontested that
Cooley's concerns were clearly expressed to Bentgen before Bentgen1s
decision to discharge. He held that the communication made by Cooley
regarding his safety concerns fell within the test enunciated in
Secretary on behalf of Dunmire and Estle v. Northern Coal Co., 4 FMSHRC
126 (February 1982).

Finally, the judge rejected Ottawa's contention that Cooley was
discharged because of his profanity toward his supervisor. First, he
held that Cooley's use of profanity was part of the protected work
refusal. Second, he held that the ir[t]estlmony and evidence adduced ...
[did] not support a conclusion that the respondent would have fired Mr.
Cooley for the manner in which he communicated his work refusal to his
supervisor." 4 FMSHRC at 1048. The judge noted the absence of evidence
that Cooley or any other employee had ever been disciplined for using
profanity. He also noted testimony that Cooley's "cursing" was directed
at the method of lighting the dryer, not at Chalmers, and that Ottawa's
assertions that Cooley used "vile," "foul," and "abusive" language were
based on Chalmers1 report to Bentgen. Chalmers, who had been discharged
for poor work performance, did not testify at the trial below. The
judge, therefore, held that Cooley's discharge violated the Mine Act.

518y reiterated this position in the face of renewed demands
